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VEMORANDUM OPI NI ON ON DEFENDANT' S REQUEST
FOR ATTORNEY' S FEES PURSUANT TO 8§523(d)

The i ssue here i s whether the Plaintiff has established “speci al
ci rcunst ances” whi ch woul d make t he award of Defendant's attorney's fees,
pursuant to 11 U.S.C. 8523(d), “unjust.” | hold that it has not.

Citing both 8523(a)(2)(A) and (B), the Plaintiff filed suit

agai nst the Debtor on April 9, 1992, seeking a determi nati on that her debt



tothe Plaintiff was excepted fromdi scharge due to fraud. The all egation
was t hat t he Def endant obt ai ned over $5, 100 i n cash advances on a credi t
line offered by the Plaintiff while the “Defendant did not have the ability
torepay, or the reasonableintent torepay Plaintiff for those charges.”
Conpl ai nt to Determ ne D schargeabil ity of Debt, paragraph 6. The Def endant
deni ed the allegation.

Trial was conducted on Cct ober 2, 1992. The Plaintiff did not
appear. The Defendant was the only witness. After the proofs were heard,
| stated ny fi ndi ngs and concl usi ons and ent ered j udgnment for the Def endant.
As the debt invol ved was a consumer debt, | also determ ned that the
position of the Plaintiff was “not substantially justified,” and so
specifically stated inthe judgnent that the case was di sm ssed “w th costs
tobeliquidated |l ater.” Subsequently, the Defendant submtted a bill of
costs, requesting attorney's fees of $1,380. To that request, the Plaintiff
obj ect ed.

As | previously found that the conpl ai nt was “not substantially
justified,” the Plaintiff's principal basis for objectionisthat it would
be “unjust” inthe “special circunstances” of this casefor it to be ordered
to pay the Defendant's attorney fee. The Plaintiff clainedthat it did not
receive anoticeof thetrial and soits evidence was never heard, and t hat
it would have prevailed at trial if it had appeared.

Wiile failuretoreceive noticeof trial would certainly be cause

for setting aside the judgnent and ordering a newtrial, inexplicably, the



Plaintiff did not request thisrelief.!* Therefore, the Plaintiff nust
accept the facts as found at the trial.

The Plaintiff arguedthat itsfailuretoreceive notice of trial
is aspecial circunstance whi ch woul d make t he award of attorney's fees
unjust. Inresponse, the Defendant argued that the Plaintiff didnot attend
the neeting of creditors held pursuant to 11 U. S. C. 8341(a) and di d not
schedul e her exam nati on pursuant to F. R Bankr.P. 2004. |f it had, argued
t he Def endant, it woul d have | earned t he trut h and woul d never have fil ed
t he conpl ai nt. The Def endant al so rem nded ne of t he evi dence recei ved at
trial, whichl accepted as true. Based on those facts, which were al ready
foundtorender the Plaintiff's case “not substantially justified,” it is
hi ghly unlikely that the Plaintiff woul d have prevailed at trial hadit

attended. 2

The clerk's certificate of service shows that the notice was
mai | ed t o counsel for both parties sinultaneously at their correct
addresses. Counsel for the Defendant got the notice. No explanation
was of fered as to why the Plaintiff woul d not have recei ved t he noti ce
of trial. Nor was any evi dence subm tted whi ch woul d cause ne to find
that, in fact, the Plaintiff failed to receive such notice.

2W t hout di scussi on of “special circunstances,” it was hel d t hat
acreditor's failuretoattendtrial was not cause for wi thhol di ng
attorney's fees to a def endant who prevailedin 8523(a) litigationon
a consunmer debt. Associates Prof. Exec. Svcs. v. Bernard (lnre
Bernard), 85 B.R 864, 17 B.C.D. 776 (Bankr. D. Col 0. 1988). Moreover,
it iswell-settledthat acreditor cannot escape 8523(d) liability by
suddenl y droppi ng t he case. Section 523(d) woul d be a “poor renedy” if
acreditor coul d escape by si nply wal ki ng away. 1TT Financial GCorp. v.
MiIll (InreMill), 122 B.R 763, 766, 21 B. C. D. 378 (Bankr. WD. &l a.
1991); West Springfield ME. Oedit Unionv. Finnie(Inre Finnie), 21
B.R 368, 6 C.B.C.2d 1036 (Bankr. D. Mass. 1982).
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At the hearing onthe Defendant' s request for attorney's fees,
| askedthe Plaintiff if it had any authority to support its contention that
speci al circunstances exi st ed here whi ch woul d make an award of attorney's
fees to the Defendant unjust. It didnot. | therefore gave the parties
tinetosubmt briefs. The Plaintiff nowstates that “no case currently
exi sts whi ch has t he exact ‘speci al circunstances’ as Plaintiff alleges
exists herein.” Plaintiff's Brief in Support of Objectionto Request for
Attorney's Fees, page 2. However, the Defendant's brief doescite afew
cases, one of which, was even on point. The Defendant's brief cites no
cases what soever for or against her position.?3

DEFENDANT' S ENTI TLEMENT TO ATTORNEY' S FEES

Once the debtor has proved that the creditor requested a
det erm nation of the dischargeability of a consunmer debt and t hat t he debt
was di scharged, the burden shifts tothe creditor to establish cause for not

awar di ng t he debtor his or her attorney's fees. FCCNat'l Bank v. Dobbi ns

(Ln re Dobbins), 1992 U.S. Dist. LEXIS 7339 (WD. Mb. Apr. 29, 1992): M d-

5The Plaintiff's two and one-hal f page brief cited only one
rel evant case, Pisano v. Verdon (I nre Verdon), 95 B. R 877 ( Bankr.
N. D. N. Y. 1989). The Defendant's two-page “Responsive Brief” cited no
case |l aw, no |l egi slative history, and made no public policy argunents.
Thus, although | amloathe to do the parties' work for them Inre
Canpbel |, 58 B.R 506 (Bankr. E.D. M ch. 1986), ny skepticismthat this
was an i ssue whichwas sorarely litigated!led neto conduct a bri ef
conput er search. Using the search terns “Section 523(d) and speci al

circunstances,” | identified 47 cases in LEXI'S, which, after one hour
of scanni ng, produced t he opi ni ons di scussed i n text which are rel evant
tothis case. | adnonish counsel that if acaseis worth arguing, it

is worth arguing (and researching) well.
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Arerica Oedit Unionv. Qazier (Inredazier), 1991 U S. Dist. LEXI S12345

(D. Kan. Aug. 26, 1991); Chevy Chase Fed. Sav. Bk. v. Weinand (ln re

Wi nand), 1991 Bankr. LEXI S 11 (Bankr. D. M nn. Jan. 7, 1991); Gomrerci al

Credit Planv. Carter (Inre Carter), 101 B.R 702, 705 (Bankr. E. D. &l a.

1989); Chrysler First Fin. Svcs. Corp. v. Rhodes (1 n re Rhodes), 93B. R

622, 624 (Bankr. S.D. Ill. 1988). The burdenis therefore onthe Plaintiff
t o convince ne that the requisite special circunstances exi st here. Because
the Plaintiff has failedto showthat special circunstances exist inthis
case whi ch woul d nake t he award of Defendant's attorney's fees unjust, there
i s nolegal reason why Def endant shoul d be deprived of her statutory right
to such fees under 8523(d).

Congress enacted 8523(d) in 1978 explicitly to discourage
creditors fromcomrenci ng exceptionto di scharge actions inthe hopes of
obtaining a settlement froman honest consuner debtor anxious to save
attorney's fees because such practices inpair the debtor's fresh start.

See, e.qg., Manuf acturers Hanover Trust Go. v. Hudgins, (lnre Hudgins), 72

B.R 214, 219 (N.D. I'll. 1987). Under the 1978 versi on of this section, an
award of attorney's fees was mandatory to t he prevailing consuner debt or

absent a finding of clear inequity. Thorp Credit, Inc. v. Carnmen (lnre

Carnmen), 723 F.2d 16 (6th Cir. 1983). However, the Consuner Credit
Amendnent s t o t he Bankrupt cy Code, enacted i n 1984 as part of the Bankruptcy
Amendnent s and Feder al Judgeshi p Act of 1984, Pub. L. No. 98-353, incl uded

a newformula. The ol d version of 8523(d) did not includethe present terns



“substantially justified” or “special circunstances.”* “The change of

| anguage has i ncreased the court's discretionto deny an award of attorney's

fees, Matter of Vanburen, 66 B.R 422, 424 (Bankr. S.D. Chio 1986)."

Citizens Nat'l Bk. v. Burns (lLnre Burns), 77 B.R 822 (D. Col o. 1987),

aff'd 894 F. 2d 361 (10th Cir. 1990). Thus, consi deration of the specific
facts of the casei s necessary to determ ne the exi stence or absence of
speci al circunstances.

Thereis aline of authority that hol ds t hat when a di shonest
debt or wi ns a 8523(a) case onatechnicality, it woul d be inequitableto
al l owthat debtor torecover his or her costs and attorney's fees. See,

e.d9., Inre Hi ngson, 954 F.2d 428 (7th Cir. 1992) ( dictun); Burns; First

Bank v. Golvin (Inre Golvin), 117 B.R 484, 20 B. C. D. 1330 (Bankr. E. D. M.

1990); Anerica First Credit Unionv. Shaw(lnre Shaw), 114 B.R 291, 20

B.C.D. 745, 22 C.B.C. 2d 1639 (Bankr. D. Utah 1990) (Plaintiff reasonably
reliedon debtor's sworntestinony at the neeting of creditors regarding

“pivotal material fact”); Beneficial NewYork v. Bossard (1. nre Bossard),

74 B.R 730 (Bankr. N.D. N.Y. 1987).

“The statute now reads:

| f acreditor requests a determ nati on of di schargeability
of a consuner debt under subsection (a)(2) of this section,
and such debt is di scharged, the court shall grant judgnent
infavor of the debtor for the costs of, and a reasonabl e
attorney's feefor, the proceedingif the court finds that
the position of the creditor was not substantially
justified, except that the court shall not award such costs
and fees if special circunmstances woul d nake t he award
unj ust.



Pisano v. Verdon (lnre Verdon), 95 B.R 877, 21 C.B.C. 2d 79

(Bankr. N.D. N Y. 1989), cited by the Plaintiff, fitswthinthis category.
I nthat case, the court heldthat “the questionabl e testi nony of both the
Debt or and her daughter and t he speci al circunstances of this ‘affair of a
br oken heart’ woul d render such costs unjust and i nequitable.” 95 B.R at
886.° Inthis case, of course, | have al ready hel d t hat t he Def endant nade
no m srepresent ati ons and di d not hi ng di shonest. Accordingly, this |ine of
authority is inapplicable.

Anot her set of cases anal ogi zes t he t erm*“speci al circunstances”
under 8523(d) to t he sane words whi ch appear i nthe Equal Access to Justice

Act, 28 U. S.C. 82412(d)(1)(A). See, e.q., Hingson; Gtizens Nat'l Bank v.

Burns (IL.nre Burns), 894 F. 2d 361 (10th G r. 1990); d azi er; Carthage Bank

v. Kirkland, 121 B.R 496 (S.D. M ss. 1990); Shaw, 114 B.R at 294-95 n. 6;

| TT Financial Services v. Waods (Inre Wods), 69 B.R 999, 1001-1002

(Bankr. E.D. Pa. 1987).
Ki rkl and t horoughly anal yzed t he standards for denying the

successful litigant his or her attorney's fees under the Equal Access to

SHi ngson stated that “famly justice” was not a special
circunmstance. 954 F.2d at 429 (dictum.

Verdon al so noted that general |l y creditors have deep pockets and
consuner debtors are penurious. Therefore, 8523(d) was enactedto
“l evel the playing field.” Inthat case, the court found that both
parties, beingindividuals, were “evenly mat ched adversaries with
simlar [imtedresources.” Therefore, an award of attorney's feesto
t he debt or woul d not further the purpose of the section. 95 B.R at
886. Such is clearly not the case here, where the Plaintiff is a
financial institution.



Justice Act as appliedto 8523(d). The bankruptcy court had hel d t hat the
defendant' s activity had met the “affirmati ve activity” test to establish
speci al circunstances under the Equal Access to Justice Act, and by anal ogy,
8§523(d). Thedistrict court disagreed. It heldthe follow ng facts, either
singly or inconbination, do not constitute “affirmative activity” for
pur poses of finding special circunstances: (1) that the debtor's 8341(a)
neeting of creditors was “abbreviated;” (2) that the debtor resisted a Rul e
2004 exam nation; (3) that the debtor gave vague and evasi ve answers at t he
Rul e 2004 exam nati on; (4) that the defendant nade a m srepresentati on,
al t hough wi thout theintent to deceive. The district court al so held that
thereis “no exceptionto an award of attorney's fees under 8523(d) based
on t he good faith conduct of thecreditor.” 121 B.R at 502. Finally, the
court heldthat the defendant's ability to pay the debt andits bad attitude
toward the plaintiff were not special circunstances.

Inthis case, of course, the Plaintiff didnot attend the neeting
of creditors, soit cannot be heard to conpl ain, as did the bank inthe
Ki rkl and case, that it was cut off. Moreover, inKirkland, the creditor
sought and obt ai ned a Rul e 2004 exam nati on at whi ch t he debt or gave “vague
and evasi ve answers.” Here, by contrast, the Plaintiff never even sought

such an exam nation.® And finally, inKirkl and, the defendant committed an

6Several cases enphasize acreditor's failureto do pre-filing
di scovery, such as by questioning the debtor at the nmeeting of
creditors or at a Rul e 2004 exam nation. See, e.qg., First Chicago FCC
Nat. Bk. v. Wllett (InreWllett), 125 B.R 607, 610, 21 B. C. D. 1053
(Bankr. S.D. Cal. 1991); Chevy Chase Fed. Sav. Bk. v. Weinand (lLnre
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i nnocent m srepresentation whereas here the Defendant nade no
m srepresentation at all. Kirkland, therefore, is strong support for the
Def endant's position here.

O her tests used to deny fees to a successful litigant under the
Equal Access to Justice Act, and by anal ogy, under 8523(d), are whet her the
unsuccessful party asserted a novel | egal theory or the successful |itigant

had uncl ean hands. See, e.qg., Rhodes, 93 B.R at 625 (Bankr. S.D. I1I1.

1988); Wbods, 69 B.R at 1004. Here there was not hi ng novel about the
Plaintiff's theory, and the Def endant certainly didnot coneto court with
uncl ean hands. Under these tests, therefore, special circunstances are not
est abl i shed.

AMOUNT OF FEES

The Plaintiff al so objectedtothe amount of attorney's fees
request ed by t he Def endant. A cursory revi ewof sone of the reported cases
shows t hat courts have al | owed successful consuner debtors attorney's fees
of $4,026.05 ( Bernard, 85 B.R at 868); $1,654.50 ( Mull, 122 B.R at 767);
$1, 440. 75 ( Whods, 69 B.R at 1005). Fewof the reported deci sions invol ved

as much as the $5,133.42 which was in dispute in this case.’ The

Wei nand), 1991 Bankr. LEXI S 11 (Bankr. D. M nn. Jan. 7, 1991); LTT
Fi nanci al Services v. Wods (1 nre Wods), 69 B.R 999, 1004 (Bankr.
E.D. Pa. 1987).

The amount inlitigationinWods was only about $2,301.08, | TT
Fin. Svcs. v. Wods (1.nre Wods), 66 B.R 984, 987, 15 C. B. C. 2d 1109
(Bankr. E.D. Pa. 1986).

I n Norwest Bank Des Moines v. Stewart (Inre Stewart), 91 B.R 489
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Def endant ' s request for $1,380is well withinthe ball park for defense of
consunmer dischargeability litigation.

The Plaintiff's principal argunent about the amount of attorney's
fees requested is that defense counsel failed to tinmely respond to
Plaintiff'sinterrogatories. No proof of this contention was ever nade and
t he defense disputedit. Inlight of the overall reasonabl eness of the fee
request, the court i s not di sposedto “dock” the Def endant for such unproven
defici enci es.

On t he ot her hand, al though this Court routinely deni es requests

for fees for tine spent in preparing ones own fee application, seelnre The
Vogue, 92 B.R 717, 18 B.C.D. 679 (Bankr. E.D. Mch. 1988), there is
authority to support allowi ng fees for suchtinmeinthe context of 8523(d).
See Wods, 69 B. R at 1005 (additional attorney's fees warranted “where t he
party seeki ng conpensationis requiredto proceed at lengthto fend off
oppositionto his feeaward.”). Inthis case, however, the Defendant's
responsi ve brief is solackingthat | cannot properly say that counsel
proceeded “at I ength” to fend of f oppositionto his fee award. Accordingly,
additional attorney's fees are not warranted in this case.

CONCLUSI ON

(Bankr. S.D. lowa 1988), the court al |l owed successful defense counsel
$770 for defending his client inthe dischargeabilitylitigation. The
amount in di sputeinthat case, however, was only $962. 33. Moreover,
counsel was “docked” because of counsel's unexcused failure to
cooperate in pre-trial proceedings. For that reasonthe $1, 480 fee
ot herwi se al |l owabl e was reduced to $770.
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Because the Plaintiff was wunable to establish special
ci rcunst ances whi ch woul d make t he award of attorney's fees to t he Def endant
unj ust, the Defendant's request that the Court award her attorney's fees in
t he anount of $1,380 wi |l be granted. An order anendi ng t he j udgnent to so

state will enter.

Dat ed: Decenber 23, 1992.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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